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NEW YORK SUPREME COURT QUEENS COUNTY

Present: HONORABLE KEVIN J. KERRI GAIiI

Erederj ck A. Bayer, et. aI. ,

Defendants.
--------x
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for an order

Motion Seq, No. : 3

The fol-lowing papers numbered E113-8114 &

this motion by Defendant, Frederick A. Bayer,
dismiss.

Notice of Mot ion-Affi rmat ion
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Affirmation in Opposition....
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Upon the foregoing papers it is ordered that the motion 1s
decided as fol]ows:

Motion by Defendant, Erederick A. Bayer, for an order to
dismiss pursuant to CPLR 3211(a) (8), 306-b, and 3215(c) is granted.

The instant foreclosure action was commenced by the Plaintiff
on March 29, 2071 to foreclose on the property located at 59-89 59'h
Place in Queens County. The original Borrower, Theresa Bayer,
passed away on March 9, 201-0. Plaintiff originally commenced this
action and fil-ed a notice of pendency against the known and unknown
heirs of the estate, including "Erederick A. Bayer as heir at l-aw,
next of kin and distribute of the Estate of Theresa Bayer..."
Several other heirs of Theresa Bayer were named in the original
compla.int as wef1. On December L6, 2019, Pfaintiff moved to extend
time to serve Erederick Bayer, grandson of Frederick A. Bayer and
the unknown heirs of The.resa Bayer, to allow service by
pubtication, and to appoj-nt a Guardj-an At Litem. The motion was

Bank of New York MeIlon Trust Company, N.A.
as trustee for Mortgaqe Assets Management
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granted by order issued January 6, 2020. plaintiff subsequentl-y
filed a moti-on to amend the pleadings, which was granted without
opposition by order issued September 20, 2023.

Counsel for Defendant, Erederick A. Bayer, avers that he is
entitled to dismissal because the Plaintiff never obtained personal
jurisdiction, insofar as it sued a deceased individual , Bayer
passed away on May 26, 201,2, five years pri-or to the commencement
of this action.

The death of a named defendant prior to the commencement of an
action has been hel-d to render an action a "1egal nuIlity,, from its
inception, insofar as it is asserted against the deceased defendant

CitlorouD G obal Mkts . Realtv Corp . v. LaG.reca , 161 A. D.3d 842
[2d Dept . 2018) ;

Citv
Ri ve ra Bruch.im

Jo rda n v. of N ew York 23
103 A.D.3d 700 [2d Dept. 20131
A. D.3d 436 l2d Dept. 20051 ;
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n
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;

Maldona ]do v. Law Off. of Marv A. B-i ork , 64 A. D.3d 325 llst Dept
20091) . Accordingly, since Bayer was deceased prior to commencemen
of this action and because no representative of her estate wa
appointed at the time pursuant to CPLR 51015(a). this matter mus
be dismissed against him as a matter of 1aw for lack of persona
jurisdiction. In opposition, Plaintiff failed to cite to an
authority, and thj.s Court .is unaware of any, which establishes tha
the forgoing legal framework does not apply where the heir of a
estate is named as a defendant. Nor does plaintiff cite to an
authority for the contentj.on that the argument may only apply i
Bayer was the only hej.r named in the caption. It is this Court,
opinl-on that the action is a 1egal nullity as against Erederj-ck A
Bayer based on his death prior to the conmencement of this action
The fact that he was named as an helr and distributee of Theres
Bayer does not alter that concLusj-on.

Accordingly, the motion is granted and the compfaint is
dismissed as against Frederick Augustus Bayer, as Heir, Devisee,
Distributee of the Estate of Theresa Bayer, pursuant to CPLR
3211(a) (8). The remaining portions of the motion to dismiss are
moot .

Serve a copy of
parties w j-thout undue

this order
deIay.

with notice of entry upon all

Dated: March 18, 2A2 4
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KEV]N KERR]GAN. J. S. C
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